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Appea! Under Section 44 of RERA ACT 2016.

ORAL JUDGMENT :

1. Appellant-original complainant has challenged the

order dated 01.08.2018 passed by adjudicating officer MahaRERA

Authority, Mumbai in complaint No CC0060000000022947

whereby the Respondent is directed to return the amount with

interest and costs.

2. ln brief the facts are as under :

The Appellant ls Allottee. Respondent is promoter



Promoter had launched project namely Rahul Excellence at Village

Ambarnath, District Thane. Allottee booked a flat No. 104 in

building No.2 of the said project. Agreed price of the flat was

Rs.28,00,000/-. Total carpet area of the flat was 675 sq. ft.
Agreement for sale was executed between promoter and allottee

on 05.05.2017. Promoter agreed to hand over the possession of

the flat to the allottee on 31.12.2017. The allottee had paid total

amount of Rs.20,00,000/- by cheques and amount of Rs.4,60,000/-

by way of bank loan to the promotee from time to time. As the

promoter failed to hand over the possession of the flat as per

agreed date mentioned in agreement for sale, Allottee has decided

to withdraw from the project. Allottee had flled complaint No.

CC0060000000022947 before MahaRERA Authority, Mumbai for

return of total amount along with interest including compensation

as per Section 18 of RERA Act, 2016. Promoter has shown his

willingness to hand over the possession of another flat of similar

area, condition and situation in the adjoining building of the said

project and thus, promoter had given option of alternative

accommodation to the allottee in view of non-compliance of the

original project namely Rahul Excellence. Promoter has also made

out a case that he is entitled to forfeit 20o/o of the amount paid by

the Allottee in case allottee withdraws from the project.

3. After considering respective cases along with

documentary evidence and submission of both sides, the Ld.

Adjudicating officer MahaRERA, Mumbai passed impugned order

and directed the promoter to pay Rs.20,45,500/- along with interest

and costs after deducting forfeited amount of 20%.



4. Feeling aggrieved by the impugned order passed by Ld.

adjudicating officer, appellant-allottee has preferred this Appeal.

The Ld. advocate for the allottee pointed out that the allottee had

actually paid Rs.24,60,000/- to the promoter. According to him the

amount of Rs.20,00,000/- was paid by cheques and remaining

amount of Rs.4,60,000/- was paid by way of Bank loan. According

to him allottee had decided to withdraw from the project since the

possession of the flat was not handed over by the promoter as per

agreed date mentioned in an agreement. He submitted that as per

Section 18(1)(a) of RERAAct 2016, allottee is entitled to get back

total amount paid to promoter along with interest including

compensation. He argued that Ld. Adjudicating officer committed

error in deducting 20% amount as per deduction clause in an

agreement. According to him, Section 18(1)(a) of RERA Act 2016

will prevail over said deduction clause of agreement which took

place prior to application of provisions of RERAAct 2016.

5. The following points arise for my determination;

POINTS

i) Whether the impugned order needs interference in the

Appeal?

ii) What Order ?

My findings to the above points for reasons stated below are

as under :

FINDINGS

i) Partly Affirmative.

ii) lmpugned order is partly modified.



6. As the project was incomplete on 01.02.20i7 the

provisions of RERA Act was made applicable to this project. The

project was governed by RERA Act and obligations and rights of

promoter and allottee are also governed by provisions of RERAAct,

2016. lt is observed by their Lordships of Hon'ble Bombay High

Court in Neelkamal Realtors in Writ Petition No. 273712A17 decided

on 06.12.2017 that before the enactment of RERA Act 2016 the

agreements were made one sided and they were in favour of

promoters to large extent. Now Section 18 of RERAAct, 2016 gives

option to allottee either to withdraw or to continue with the project

in case promoter fails to complete the project or fails to hand over

the possession of the flat as per agreed date mentioned in

agreement. ln the present matter, allottee decided to withdraw from

the project as promoter fails to hand over the possession of the flat

as per agreed date mentioned in the agreement. So in view of

Section 18 of RERAAct 2016 allottee is entitled for return of total

amount along with interest including compensation from the

promoter. ln the present matter promoter returned the amount only

after deducting 20% of the total amount received from the allottee

as per clause mentioned in an agreement for sale between the

parties. ln fact allottee is entitled for return of total amount paid to

the promoter once allottee has decided to withdraw from the

project. So, any deduction from the total amount on the part of

promoter even as per any terms or conditions, mentioned in an

agreement is not supported by the provisions of RERAAct,2016. lt

is the obligation of promoter to return the total amount along with

interest including compensation to the allottee as per Section 18



sub-section 1(a) of RERAAct, 2016, once allottee had decided to

withdraw from the project. Any term or condition in an agreement

between promoter and allottee which was executed prior to
existence of RERA Act, 2016 and which is against the spirit of

provisions of RERA Act, 2016 cannot be implemented and

executed once the parties are governed by obligations and duties

laid down under the provisions of RERAAct, 20'16 and the project

is governed by RERA Act, 2016. Thus, in the present matter

deduction of 20% from the total amount received from the allottee

by the promoter is not legal and not supported by any of the

provisions of RERA Act, 2016. So, promoter is bound to pay total

amount received from allottee i.e. Rs.24,60,000/- without making

any deduction to the allottee. So, the impugned order requires to

be modified to this extent in the Appeal. I answer points accordingly.

7 . Respondent-promoter did not appear on 31.01.2019 in

spite of service of notice issued by E-mail. Thereafter, office again

issued notice through E-mail to the Respondent for appearing

before thls Appellate Tribunal today on 05.03.2019. However,

Respondent failed to appear before this Tribunal. so Appeal is

heard in absence of Respondent.

6. ln the result following order is passed.

ORDER

1) Appeal No 0006000000010679 is allowed

2) The impugned order dated 01.08.2018 passed by

adjudicating officer, MahaRERA, Mumbai in

complaint No. CC0060000000022947 is modified to



3)

the extent of replacing

Rs.24,60,000/- and entire rest

confirmed.

No order as to costs.

Rs.20,45,500/- by

of the order stands

I SUMANT M. KOLHE,]
JUDICIAL MEMBER,

Maharashtra Real Estate
Appel lateTri bu na l,(Ma ha RE RA)

Mumbai.15.03.2019.




